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Court of Appeals of the District of Columbia. 


No. 2970. 

Pittsburg Construction Company, a Corporation, Appellant, 

vs. 

James A. Gannon. 


a Supreme Court of the District of Columbia. 

At Law. No. 56821. 

James A. Gannon, Plaintiff, 
vs. 

Pittsburg Construction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Further Bill of Particulars. 

Filed April 14, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56821. Law. 

James A. Gannon 
vs. 

Pittsburg Construction Company, a Corporation. 

To professional services rendered to John W. Hoffman at the 
special instance and request of the defendant, as follows: 
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Reducing fracture of internal malleolus and right fibula 
(two bones), and also care of concussion of brain and 

lacerated wounds of the scalp. 

Thirty-two (32) calls, from June 2nd to August 18th, in¬ 
cluding change of dressings, re-applying cast, massages 
of leg, etc., at $5.00 each. 


$340.00 
160.00 


Total 


. $500.00 

WILTON J. LAMBERT, 

Attorney for Plaintiff. 

Memorandum. 


October 29, 1915.—Verdict for Plaintiff for $350.00. 


2 Supreme Court of the District of Columbia. 

Before Judge Siddons. 

Thursday, November 4th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

It appearing that under Rule of Court, judgment on verdict should 
be entered herein, it is considered that the plaintiff recover of the 
defendant and the Illinois Surety Company, its surety, the sum of 
Three Hundred and Fifty Dollars ($350.00) as aforesaid found 
payable by defendant to plaintiff, together with costs of suit to be 
taxed by the Clerk and have execution thereof. 

From the foregoing, the defendant by its attorney in open court, 
notes an appeal to the Court of Appeals, whereupon, the penalty of 
a bond to operate as a supersedeas, is hereby fixed in the sum of Six 
Hundred Dollars. 

Memoranda. 

November 29, 1915.—Supersedeas bond approved and filed. 

January 22, 1916.—Bill of Exceptions submitted. 

3 February 14, 1916.—Time to file Transcript of Record ex¬ 
tended to, and including, March 7, 1916. 

March 2, 1916.—Time to file Transcript of Record extended to, 
and including, March 15, 1916. 

March 14, 1916.—Time to file Transcript of Record extended to, 
and including, March 31, 1916. 

March 28, 1916.—Time to file Transcript of Record extended to, 
and including, April 7, 1916. 

April 7, 1916.—Time to file Transcript of Record extended to, 
and including, April 21, 1916. 

April 20, 1916.—Time to file Transcript of Record extended to, 
and including, May 5, 1916. 

4 May 4, 1916.—Time to file Transcript of Record extended 
to, and including, May 12, 1916. 

May 12, 1916.—Time to file Transcript of Record extended to, 
and including, May 19, 1916. 
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Supreme Court of the District of Columbia. 

Before Judge Siddons. 

Friday, May 12th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* ***** * 

The Court having this day signed the Bill of Exceptions, hereto¬ 
fore submitted, as of the time of the noting thereof at the trial, now 
hereby orders the same of record, nunc pro tunc. 

Assignments of Error . 

i 

Filed May 12, 1916. 

******* 

The Trial Court committed reversible error herein, as follows: 

1. In admitting, over objection of defendant’s coun- 

5 sel, testimony as to alleged statements of T. Earle Hampton, 
concerning his agency and authority to act for defendant. 

2. In permitting a question, which assumes the authority of said 
Hampton, as aforesaid, to be asked. 

3. In permitting a question as to who was in control or authority 
of the construction work, which question called for a conclusion, 
and not for facts. 

4. In admitting, over objection of defendant’s counsel, testimony 
that defendant had settled with John W. Hoffman for his injuries. 

5. In refusing to allow question as to control of T. E. Hampton 
over the treasury of defendant Company. 

6. In submitting the case to the jury. 

7. In refusing to grant the instructions prayed on behalf of de¬ 
fendant. 

8. In charging the jury that there was testimony tending to prove 
agency, and in commenting upon the testimony. 

WILLIAM H. WAHLY, 

Attorney for Defendant. 

Designation of Record . 

Filed May 12, 1916. 

****** * 

To the Clerk: 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals, in the above entitled case, to include the following: 

1. Amended Bill of Particulars. 

6 2. Memorandum of verdict and judgment thereon. 

3. Memorandum of appeal noted in open court. 
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4. Memorandum of approval of bond on appeal. 

5. Memorandum of extensions of time for submitting bill of ex¬ 
ceptions and for filing transcript of record. 

6. Assignment- of error. 

7. This designation. 

WILLIAM H. WAHLY, 

Attorney for Defendant. 


7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56821 at Law, wherein James 
A. Gannon is Plaintiff and Pittsburg Construction Company, a cor¬ 
poration, is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimonv Whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of May, 1916. 

[Seal Supreme Court of the District of Columbia] 

JOHN R. YOUNG, Clerk. 

8 In the Supreme Court of the District of Columbia. 

At Law. No. 56821. 

James A. Gannon, Plaintiff, 
vs. 

Pittsburg Construction Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Justice Siddons and a jury on the 27th dav of October, 
1915. 

Whereupon, the plaintiff to maintain the issues on his part joined, 
offered himself as a witness and testified in substance as follows: 

I have been engaged in the practice of medicine in the District of 
Columbia for about nine years, has been associated with Georgetown 
University Hospital, Children’s and Washington Asylum; in 1913, 
I was an assistant on the Dispensary Staff of Georgetown University 
Hospital, in June, 1913, a man by the name of John W. Hoffman 
was brought to the hospital. I was leaving the hospital after hav¬ 
ing called on some of my private patients there; the interne stopped 
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me in the hall and said that he had a serious surgical case, and he 
had been asked to suggest a surgeon to take the case. He asked me 
if I would look at it. I consented, and went into the emergency 
room with him. There he introduced me to a man who was 

9 Mr. Hoffman, and to the general manager of the Pittsburgh 
Construction Company. 

Whereupon counsel for defendant moved to strike from the an¬ 
swer of the witness his reference to the general manager, but the 
Court overruled said motion, to which ruling counsel for defendant 
then and there duly excepted, and said exception was allowed and 
noted upon the minutes of the Court, and thereupon the witness 
said: 

“I think possibly you might have misunderstood. I was intro¬ 
duced—I could not call Mr. Hampton’s name at that time, and I said. 
“general manager; 7 ’ but I was introduced to a Mr. Hampton who 
said at once that he was the general manager for the Pittsburg Con¬ 
struction Company. 

Whereupon, counsel for defendant objected to said answer, and 
moved to strike out the same, upon the ground that it was an attempt 
to prove agency by the declarations of the agent, but the Court over¬ 
ruled said objection and motion, and admitted said statement with 
the understanding that the same showed that plaintiff was introduced 
to said Hampton as such general manager, but does not establish 
agency, in and of itself. 

To which ruling the defendant’s counsel then and there duly ex¬ 
cepted, and said exception was allowed and noted by the Court upon 
its minutes. 

And the witness testified, in substance, that said Hampton stated 
to witness that he had brought said Hoffman to the hospital in an 
automobile of said Hampton; that said Hoffman was hurt on “our 
work, and I want you to see that he gets every attention, and my 
company will pay the bill.” Said Hampton gave witness his 

10 name and his title, the name of the Pittsburg Construction 
Company, which witness wrote down; witness then examined 

the patient, and found that he was bruised considerably about the 
head and scalp, and that two bones of his right leg were fractured 
and the leg badly bruised; had the patient put under an anesthetic 
and reduced the fracture and placed it in a cast, and had the 
man sent to a dollar a day ward in the hospital; visited him subse¬ 
quently a number of times a week: it was necessary to change the 
cast, massage the leg and give him certain medicines for a slight' 
concussion of the brain; after massage and change of dressings finally 
got patient so he could walk on crutches; after the patient left the 
hospital he visited the office of witness on a number of occasions,, 
and on the 18th day of .August witness discharged him as cured. 

Witness then rendered a bill to the Pittsburg Construction Com¬ 
pany, about August 1st, and heard nothing from it, and on the first 
of the following month, after witness finished with the patient, wit¬ 
ness rendered a bill to the company and got an answer from the 
president of the company stating they did not owe witness any 
money, for the reason that the president would not be responsible 
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for any fees which were contracted for outside of his own office, and 
that he did not recognize the general manager as his agent in a deal 
of that kind. The president referred to T. E. Hampton, who witness 
had met at the hospital, and the president’s name was Hampton; 
they were father and son. 

Witness fixed the amount of his charges in this way—he decided 
to charge the company $500 for the reduction of the fracture and 
setting the leg, and was entitled also to a fee for visiting the patient 
afterwards until he was well. 

When the company moved for a bill of particulars in this cause, 
$500.00 being an amount that w’ould compensate him witness made 
his charge for setting the leg $340, and charged $5 a visit for 32 
visits. At the time Hoffman was an engineer with the Pittsburgh 
Construction Co., working on a work train of the company. 

Whereupon, the witness was asked: 

“Did you have any conversation with the general manager of the 
company as to the way in which the accident had happened?”, 
11 to which question counsel for defendant objected upon the 
ground that it had not been shown that T. E. Hampton was 
general manager, and also that his agency for said company had 
not been shown. But the Court overruled said objection, to which 
ruling exception was duly reserved, allowed and noted by the Court, 
and the witness testified that said T. E. Hampton told him that said 
Hoffman either jumped off, or fell off, one of the company’s engines. 

That at the trial of this case in the Municipal Court, the president 
of said company testified that his son was general manager thereof. 

On cross examination, said witness testified in substance that at 
the time of the rendition of the services sued for his connection with 
Georgetown University Hospital was assistant on the dispensary, the 
duties of witness in the Hospital at that time were to call at the Dis¬ 
pensary of the hospital once or twice a week to go to this particular de¬ 
partment, the dispensary and treat the poor people who could not pay 
for a physician; had no duties in the house itself, to the hospital: that 
at said time it was the practice for said hospital to treat emergency 
cases generally. When he was leaving the hospital and the interne 
approached him, the former did not tell him he had been in com¬ 
munication with a physician of the injured man and that by his 
request he was getting someone to look after him; did not tell him 
regular physician was otherwise engaged and wanted witness to look 
after him and that he would call later. Prior to the date said Hoff¬ 
man was brought to the hospital as aforesaid, witness did pot know 
T. E. Hampton and had never seen him. Witness had no communi¬ 
cation with the company in regard to his bill until he sent the bill. 
Hoffman was placed in a dollar a day ward instead of in a room, as 
it is customary at the hospital for employes, particularly that class of 
labor to be placed in that ward as experience shows that corpora¬ 
tions, as a rule, are willing to pay that, where they would question 
a bill for a private room. Does not know whether the hospital pre¬ 
sented a bill to Hoffman when he left. On re-direct examination 
testified that he recognized subsequently the man T. E. Hampton 
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who brought in Hoffman as the man who testified at the trial below 
that has been referred to as the general manager. 

Whereupon, John W. Hoffman, called on behalf of the plaintiff, 
having been duly sworn, testified in substance: That in June, 1913, 
he was working for the Pittsburg Construction Company, running 
a dinky engine, and sometime in said month sustained an accident 
while engaged in his work by which his right leg was broken about 
an inch above the ankle; after the accident Mr. Earl Hamp- 

12 ton brought witness to the hospital; prior to the accident wit¬ 
ness had been working for said company for about four 

months, on this job. 

Whereupon, witness was asked: “Who was in control of that job 
there?” “Who gave orders in reference to the job?” 

To which objection was made by counsel for defendant as in¬ 
competent, but the Court overruled said objection, to which ruling 
exception was duly reserved, allowed and noted by the Court, and 
the witness answered: “Earl Hampton.” When Earl Hampton 
brought witness to Georgetown hospital, he was taken in a little 
room, and Doctor Gannon set his leg. Earl Hampton left witness 
and returned and said to doctor Gannon: “I cannot get him,. I 
guess you will have to take him in charge and do what is necessary.” 

And counsel for defendant moved to strike out said last above 
testimony as to the statements of Earl Hampton, upon the ground 
that no authority, or agency, had been shown authorizing said Earl 
Hampton to bind the defendant. 

But the Court overruled said motion, to which ruling exception 
was duly reserved, allowed and noted by the Court. 

And subject to the same objection, ruling and exception the wit¬ 
ness testified that Earl Hampton told plaintiff to take witness in 
charge and do whatever was necessary and the company would see 
that he (plaintiff) was paid; supposes said Hampton meant the 
Pittsburgh Construction Company. Witness recovered and now 
walks very well. Witness is 64 years old. 

On cross-examination, witness testified in substance: Was assisted 
into, the hospital by Earl Hampton and defendant’s bookkeeper 
that he was operated upon at said hospital in the first room in which 
he was taken, and then was taken upstair into a room that had 
three beds. Earle Hampton said “the company will” be responsible. 
Witness did not hear Earl Hampton say anything about the 

13 Pittsburgh Construction Company; if company was men¬ 
tioned did not hear it. When witness left the hospital he 

asked them for his bill and was told what it was, and witness paid it. 
When witness was injured he asked Earl Hampton to call up wit¬ 
ness’ doctor and get him “To come and straighten it.” 

On redirect examination, witness testified in substance that his 
doctor was Doctor Brumbaugh. Witness was asked: “The Pitts¬ 
burgh Construction Company made a settlement with you in refer¬ 
ence to this injury and the hospital bill, did they not?” 

To which question objection was made by counsel for defendant as 
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incompetent and immaterial, but the Court overruled said objection, 
to which ruling exception was duly reserved, allowed and noted by 
the Court, and the witness testified that said Pittsburgh Construction 
Company did not settle with him for the hospital bill, he paid that 
himself but believes they made a settlement with him in reference to 
the injury which he sustained. Mr. Hampton visited him while he 
was at the hospital. 

Whereupon, Doctor Frank C. McCormick, called on behalf of 
plaintiff, being duly sworn, testified in substance: 

That in 1913, he was the house physician at Georgetown Hospital, 
and remembers the occasion of Mr. Iloffman being brought there in 
June. Witness received the case and gave emergency tratment. 
Doctor Townsend, the house surgeon, came in a few minutes later 
and took over the case, and there was a suggestion made that he call 
doctor Brumbaugh, Mr. Hoffman’s family physician. Doctor Town¬ 
send left the room to telephone doctor Brumbaugh, and in a few 
minutes returned accompanied by Doctor Gannon. 

14 Witness stated that Mr. Hampton stated to Doctor Gannon 
that he (Hampton) was the general manager of the Pitts¬ 
burgh Construction Company, to which statement counsel for de¬ 
fendant objected on the ground that the same was incompetent, but 
said objection was overruled, to which ruling exception was duly 
reserved, allowed and noted by the Court, and subject to the same 
objection, ruling and exception, the witness testified that Dr. Town¬ 
send said he could not get Dr. Brumbaugh, that Dr. Gannon would 
take charge of the case if it was satisfactory and Hampton told 
plaintiff to go ahead and give Hoffman the necessary treatment and 
the company would pay the bill. 

On cross examination, witness testified that Doctor Townsend was 
the same thing as an interne. Dr. Gannon found out who Earle 
Hampton was because Hampton told him. 

Whereupon, the deposition of James G. Townsend, taken Janu¬ 
ary 10th, 1914, before George B. Fraser, a Notary Public of the Dis¬ 
trict of Columbia, was read in evidence substantially as follows: 

That from June 1st 1912 to June 4th, 1913, he was an interne 
at Georgetown Hospital; has known Doctor Gannon about five years; 
remembers one J. W. Hoffman was brought to Georgetown Hospital 
for treatment; witness went to the emergency room in response to a 
call, and got there as Hoffman was being brought in on the litter; 
Hoffman was accompanied by another man named Hampton. Wit¬ 
ness asked Hampton how Hoffman was hurt, -and was told that his 
leg was hurt, and upon examination found it was an emergency 
case, demanding treatment at once and determined that the case was 
too severe for witness, and told Hampton it was a case for a surgeon. 
Hampton said that if another doctor had to be called in, that the 
thing to do was to call in Doctor Brumbaugh, and the patient 

15 agreed that this was the man he wanted to see, and witness 
was asked to call him up by telephone, which he did, but 
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Doctor Brumbaugh said he was busy and could not come, and for 
witness to get a surgeon to take the case. 

When witness left the telephone booth he saw Doctor Gannon 
going down the hall leaving the hospital and told him there was a 
surgical case in the emergency room and asked him if he would take 
it, and he said “All right,” and witness and Doctor Gannon went to 
the emergency room where witness introduced Doctor Gannon to Mr. 
Hampton as a surgeon, and told Hampton that Doctor Brumbaugh 
could not came and had told witness to get a surgeon, and that wit¬ 
ness recommended Doctor Gannon. 

Before Doctor Gannon took the case he asked Mr. Hampton who 
would be responsible, and the latter said he would be, to go ahead and 
treat it. After the case was turned over to Doctor Gannon witness 
had nothing more to do with it. 

On cross examination, witness stated that it was the practice of the 
hospital when an emergency case came in to find out first if the 
'patient has a doctor in town and get in touch with him; does not 
know whether the telephone for Doctor Brumbaugh was Hoffman’s 
original idea or Hampton’s. Doctor Gannon took the case on the 
suggestion of Doctor Brumbaugh as the latter could not handle it.. 
Witness did not know until he learned later from Doctor Gannon 
that Hampton was representing the Pittsburgh Construction Com¬ 
pany. When Doctor Gannon asked Hampton who would be respon¬ 
sible for the case, it is the impression of witness that Hampton said 
he would be responsible. 

% 

And thereupon counsel for defendant moved to strike from the 
record all of the testimony which undertook to connect Earl 
16 Hampton with the defendant Pittsburgh Construction Com¬ 
pany, on the ground that the a'gency of said Hampton had 
not been shown, and that he had not been connected with the Com¬ 
pany in such manner as would bind the company. But the Court 
overruled said motion to which ruling, exception was duly reserved, 

allowed and noted by the Court. 

\ . • 

Whereupon, the plaintiff further to maintain the issues upon his 
part joined, called as a witness- five practicing physicians and sur¬ 
geons, duly qualified as experts, to testify as to the value of plaintiff’s 
services herein, each of whom testified in substance that the plain¬ 
tiff’s service to said Hoffman were reasonably worth the amount 
sued for in this cause 

And thereupon plaintiff rested. 

Whereupon the defendant, to sustain the issues upon its part 
joined, called as a witness Thomas Hampton, who having been 
duly sw'om, testified in substance: That at the time of the accident 
to said Hoffman, witness was president of defendant corporation, 
which w’as then engaged in building a railroad from Wisconsin Ave¬ 
nue and Bradley Lane to Great Falls; witness has no personal knowl¬ 
edge of the accident, or of the treatment of said Hoffman; first knew 

2—2970a 
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that plaintiff intended to hold defendant corporation when plaintiff’s 
bill.was received; did not pay the bill, but wrote plaintiff a letter, 
and returned to him his bill. At this time Earl Hampton was 
merely a foreman or superintendent of said company, the same as a 
a number of others employed in a similar character. Said Earl 
Hampton was not a stock-holder in the corporation, and was paid a 
weekly salary, as were the other foremen. His duties were 

17 to follow the instructions of witness in regard to labor, or 
work to be done on this particular work. 

There were six or eight foremen at that time, and Earl 
Hampton was a foreman, or as witness would call them superintend¬ 
ents. His duties he supposed were to boss a gang. There were differ¬ 
ent gangs along the road, he had one of them. His duties in con¬ 
nection with this work were to boss a gang of men. 

Whereupon the witness was asked:-“What, if any, control did he 
have over the treasury of the company?” 

To which question objection was made by counsel for plaintiff, 
and was sustained, to which ruling counsel for defendant duly ex¬ 
cepted, and said exception was allowed and noted by the Court. 

Witness usually went over the work in the mornings, or sometimes 
in the afternoons, and at least once a day, and instructed the differ¬ 
ent men as to their duties for the day, how many men to put at this 
place or the other place to do certain work. Earl Hampton was in¬ 
structed like the rest of them each day what to do. 

On cross-examination, witness testified that in June, 1913, J. 
Walter Long was the secretary and handled the money of defend¬ 
ant corporation. At said time witness and his son were living to¬ 
gether. Asked if said Ean Hampton was superintendent in the com¬ 
pany at said time, witness answered: “Mr. Lambert, he was not old 
enough to give that authority to.” “Q. I am not asking you that?” 
“A. I had older men.” “Q. Did you not just now say you designated 
him as superintendent?” “A. Of a certain gang that I might give 
him charge of.” Asked, “Did you not testify down there [the 
Municipal Court] that T. E. Hampton was superintendent for you 
at that time?” witness testified they called these foremen super¬ 
intendents; sometimes they did not like to be called foremen; 
cannot remember whether he testified in the Municipal Court 

18 that when he was not there his son was his representative. 
His son was not foreman of the gang in which Hoffman was 

employed; Hoffman was on the engine and had a foreman with him 
and a crew. Did not know that Hoffman had been hurt until that 
evening after he was hurt, when Earl Hampton told witness about 
taking Hoffman to Georgetown hospita., and that his leg was broken. 

Did not know that Earl Hampton visited Hoffman in the hospital, 
and does not think he did visit him there, but witness visited him 
there once about two weeks after the accident 

Whereupon, T. Earl Hampton, called on behalf of defendant, 
having been duly sworn, testified in substance: • 

That at the time of the accident to Hoffman, witness was superin- 
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tendent of the work, and carried out his father’s instructions as he 
received them every day. At the time of the accident witness was 
in an automobile and saw a crowd, and when he drew up to them 
found out that Hoffman had been injured, and helped him in the 
machine and started to take him to medical attention as soon as wit¬ 
ness could; witness was the only passer by that way; it was not a 
traveled road at all. 

Asked Hoffman where he wanted to be taken, and'he said witness 
had better take him to the hospital if witness would get his own 
doctor; witness took him to Georgetown hospital, and went inside 
and saw a nurse, who got a young doctor and a colored man, and 
with the help of the colored man, the time keeper and witness, Hoff¬ 
man hopped into the hospital on one leg and was laid on a table in 
the emergency room, he supposes. Another doctor came into the 
room, and witness told them that Hoffman wanted his ow r n doctor, 
and they refused to call him and said that if witness wanted 

19 him he could call him, and witness called Doctor Brumbaugh 
on the telephone, and came back and reported to Hoffman 

that Doctor Brumbaugh said that he could not come, and for Hoff¬ 
man to allow the house doctors to attend to him; that they were 
competent and that he, Doctor Brumbaugh, would call and see him- 
later. There was a lengthy argument between Doctor Townsend and 
Doctor Gannon as to what was the matter with Hoffman, and then 
they started to work on him. and witness started out. and told Hoff¬ 
man that he would let his people know, and as witness just about got 
to the street, Doctor Gannon called him back and wanted his name. 
Witness said he did not think that was necessary, that he just picked 
the man up and brought him in the same as anybody passing there 
would do, and Doctor Gannon assured witness that his name was 
only needed in connection with the hospital records, and then' wit¬ 
ness gave his name, and Doctor Gannon asked him if he worked for 
the company, to which witness replied, “Yes,” and Doctor then 
asked in what capacity, and witness said as superintendent, and then 
witness went out. Witness did not make any promise that he or the 
Pittsburgh Construction Company would be responsible for Doctor 
Gannon’s bill or for the hospital bill. 

On cross-examination, witness testified that at the time of said 
accident he was living with his father and was engaged as super¬ 
intendent for defendant corporation on this railroad work; does not 
know how many men worked there at that time; did not superin¬ 
tend all of the men superintended portions of them. When witness’ 
father was not there witness represented him in minor or trifling 
cases. 

20 Witness testified in the Municipal Court in this case; he 
may not have used the word “minor;” in testifying, did not 

say that he represented his father when he was not around. He 
worked directly under his father following out his instructions; had 
nobody over him in connection with his portion of the work there, 
except his father; witness was just the same as the other superin¬ 
tendents in the Municipal Court might not have testified that he had 


12 


PITTSBURG CONSTRUCTION COMPANY YS. 


control of his portion of the job when his father was not there, but 
of course he meant his portion. 

In rebuttal, the plaintiff offered the testimony tending to show 
that he-did not know Dr. Brumbaugh’s relations to the patient until 
he was introduced to the patient and that was after Dr. Brumbaugh 
was telephoned for by Townsend, the intern; that Hampton did 
not start to leave and witness then called him back; that the wit¬ 
ness, Hampton, Sr., testified in the Municipal Court in this case on 
cross-examination that he was the Pittsburg Construction Co. and 
it was organized under the laws of Delaware, and when he was not 
at work out there, his son was his representative. Is positive that 
Doctor Townsend did not telephone to Doctor Brumbaugh. 

21 Upon the conclusion of all of the testimony, counsel for 
defendant requested certain special instructions to the jury, 

as follows: 

1. The jiiry are instructed that upon all of the evidence they are 
to return a verdict for the defendant. 

2. The jury are instructed, as matter of law, that unless they find 
from a preponderance of the evidence, that the sendees testified to 
herein, were performed in pursuance of an expressed contract, made 
by an agent, who had full authority to bind the defendant Com¬ 
pany, their verdict must be for the defendant. 

3. The jury are instructed, as matter of law, that before they can 
return a verdict in favor of the plaintiff, they must find from a 
preponderance of the testimony, that Earl Hampton, at the time 
he is alleged to have employed the plaintiff to render the services 
upon which this suit is based, was “a superior officer of general and 
extensive authority,” connected with the defendant Company. 
(Phrase in quotation marks is from decision in Cincinnati Railway 
vs. Davis, 126 Ind. 90.) 

4. The jury are instructed, as matter of law, that if they find from 

the evidence that Earl Hampton was employed by the Pitts- 

22 burgh Construction Company, to superintend workmen en¬ 
gaged in building the trolley line mentioned in the evi¬ 
dence, under the direction and subject to the instructions of the 
President of said Company, and that said Earl Hampton had no 
authoritv to make contracts of anv character on behalf of said Com- 
panv, then the jury must return a verdict for the defendant. 

But the Court refused each of said instructions prayed on behalf 
of defendant, to which refusal exceptions were separately noted by 
defendant’s counsel, and were allowed and noted by the Court upon 
its minutes. 

And thereupon the Court charged the jury as follows: 

“Gentlemen of the Jury: Dr. Gannon, the plaintiff here, has 
sued a corporation, the Pittsburgh Construction Company, for $500, 
which he says is an indebtedness that this company has incurred 
in his favor, to him, growing out of the claim which he makes of 
the fact alleged here that, at the request of the corporation, he 
undertook on June 2, 1913, to treat medically and surgically the 
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man, Hoffman, and that he continued to give him necessary treat¬ 
ment until the man was discharged by him as cured on the fol¬ 
lowing 18th of August. The plaintiff does not claim that when 
he was requested, as he testifies here, by the Company to under¬ 
take the medical service, there was any agreement reached as to what 
he should be paid, but his claim is based upon a well understood 
theory of the law, that where one person requests another to render 
him services, there is implied a promise or an agreement on the 
part of the person for whose benefit the services were rendered that 
he should pay the reasonable value of those services, and that is the 
theory of the plaintiff’s case here which he brings into Court. 

23 He says, first, that he was employed by this corporation to 
render these medical services, that he did render them, and 

that they are reasonably worth the amount he claims here, $500, 
and then he invokes the established rule of law T which says, in 
effect, where such a relation is established and services are rendered 
on request, that there is an implied promise on the part of the 
person receiving the benefit of those services to pay for them. That 
is the plaintiff’s case as he presents it here. 

To that claim of his the defendant corporation—you must keep 
steadily in mind that it is a corporation that is being sued here— 
sets up substantially two defenses. 

In the first place, it says that no such request was ever preferred 
of the plaintiff by anyone on its behalf; that there never was any¬ 
thing of that kind occurring; that it is not true that the man Earl 
Hampton on behalf of the Company requested the doctor, the plaint¬ 
iff here, to perform these services. 

The second defense is that even if Mr. Hampton did ask the 
doctor to render these services he did not do it on behalf of the de¬ 
fendant who is sued here, because he had no authority to bind the 
corporation by any such arrangement. That is the issue presented 
to you for your solution. 

The very first question, logically, which you should consider, 
is whether or not Hampton specifically employed the plaintiff to 
render medical services to the man Hoffman. 

There is no dispute that sendees were rendered to Hoffman. That 
is not denied. The first question, then, is, did Hampton employ 
the plaintiff to render these services? 

If you find that he did, the next question that you should de¬ 
termine is, did he do it on his own account, individually, 

24 or did he do it on behalf of the defendant corporation which 
is the party that is sued here? If you find that he did em¬ 
ploy Doctor Gannon to render these medical services, but that he 
did it on his own account, there can be no recovery against the cor¬ 
poration. But if you find that he did employ him, and he did not 
do so as an individual, but that he did employ him as the agent, 
the representative of the corporation, that services were rendered, 
then you will conclude that the plaintiff is entitled to recover, and 
you will proceed then to determine the amount that he should re¬ 
cover. But the question as to whether or not Hampton was au¬ 
thorized, had authority, to bind the corporation to any such employ- 
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ment, is the question around which this contract revolves, excepting 
for the contentions mentioned briefly a few moments later as to the 
amount of recovery, if any. 

Now, gentlemen, corporations necessarily must act through their 
. officers. A corporation in and of itself, while it has a legal existence, 
is, in our legal phraseology a legal entity, is a being, has rights and 
has duties to perform, nevertheless it must and can only act through 
its duly authorized officers and agents. A corporation is not bound 
and cannot be bound, at least unless authority is there, by what 
some employe may say or do assuming to act on behalf of the cor¬ 
poration. Nor are the statements or declarations made by some em¬ 
ploye or officer of a corporation that he is such and that he has the 
authority to do the thing on behalf of the corporation that he is as¬ 
suming to do at a given moment, binding on the corporation. 

His mere declarations, his mere statements, of his authority and 
his agency, are not sufficient in the law to warrant a finding, as in 
such a case as this, of a verdict, with a judgment following against 
the corporation. 

25 But the declarations of an alleged agent of a corporation 
are entirely proper to be considered by the jury in connection 

with other testimony that might tend, in the judgment of the jury, 
to establish, first, the fact of agency, and the further fact of the scope 
of that agency. 

That is the question here. 

W as Hampton an agent of this corporation whose agency was suf¬ 
ficiently broad to enable him to bind the corporation bv the employ¬ 
ment of Dt. Gannon, if you find that Dr. Gannon was so employed 
by the alleged agent? In connection with that, I think it would be 
fair for the Court to remind you that there is testimony tending to 
prove that this man Earl Hampton was known as the superintendent. 
There is testimony that tends to show, however, that as superintend¬ 
ent his activities were limited, but that he was known as superin¬ 
tendent, that he was known as the general manager of this corpora¬ 
tion. There is evidence tending to show that this alleged general 
manager, or alleged superintendent of this corporation, was the son 
of its president, and that they lived together and were living together 
at the time of this unfortunate occurrence; that as superintendent 
he had control over at least some of the employes of the corporation. 
There is evidence tending to show—he himself so testified—that he, 
together with another employe, the timekeeper, as he was alleged to 
have been, carried the victim of the accident, Hoffman, from the 
place where it occurred to the hospital in Georgetown. 

There is testimony tending to show that both father and son 
visited the victim at the hospital. 

Under certain circumstances the jury may imply or may find by 
implication or by presumption an agency, if the "facts or the testi¬ 
mony warrant it, and the question, as the Court has remarked, 

26 in this case is that you must find, in order to hold this de¬ 
fendant corporation, that this man Earl Hampton was an 

agent of the corporation, and he acted within the scope of his agency 
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in doing what he did do, if you find that he did what he did do as 
the doctor, the plaintiff here, claims that he did. 

Corporations cannot be held liable in such a case because some of 
its representatives or officials do a merely humane act with respect to 
one of their employes. There is not any legal obligation necessarily 
in a given case of an accident occurring to an employe of the cor¬ 
poration during the course of his employment that puts upon the 
corporation necessarily the duty of looking after the injured em¬ 
ploye, and you must not interpret merely humane conduct in a given 
case as a recognition and an admission of legal liability to do the 
thing that is done. You' must find from the evidence that- it is not 
done in that spirit, or with that purpose merely, but that it was done 
* because they felt that they must assume the liability in the given 
case. 

You must weigh the testimony carefully which relates to the ques¬ 
tion of the agency of this man Earl Hampton to bind this corpora¬ 
tion. The fact, of course, that it is a corporation must not mean any¬ 
thing to you. You will determine the question exactly as you would 
if this defendant were an individual and not a corporation. A cor¬ 
poration has the same right to your jealous guarding of its interests 
and rights under the law as an individual has, and I am sure you 
gentlemen appreciate that. So that the mere fact that it is a corpora¬ 
tion must not influence your judgment. The fact that it is a cor¬ 
poration rather complicates the matter to this extent, as I have re¬ 
marked, that a corporation can only act through its officers, 
27 through its employes. It is not necessary, in finding authority 
to bind the corporation in such a case as this, that some 
written authority, a resolution of a board of directors, must be ex¬ 
hibited. Here was a man employed by this company, and during 
his employment he suffers an injury and he is taken in charge by 
admitted employes of this company, and carried to a hospital, and 
then you have one of them employing a man on behalf of the cor¬ 
poration—according to the testimony, if you believe the testimony— 
taking care of him medically and surgically. 

I do not think I can say anything more‘on that subject. You 
must weigh the testimony carefully before you find that Earl Hamp¬ 
ton was the agent of the corporation, with an agency broad enough 
to authorize him to employ Dr. Gannon, as Dr. Gannon claims that 
he did, to render the sendees that it is conceded he rendered. 

If you find that this agent did have this authority, that he was the 
agent and did have the authority to do this thing, you establish then 
the liability of the defendant corporation to pay Dr. Gannon some¬ 
thing, and then you pass to the consideration of what that should be. 
Dr. Gannon predicates or bases his claim for a recovery here upon 
the theory that what he claims in amount is the reasonable value of 
his services, and you gentlemen are the judges of whether the com¬ 
pensation claimed was reasonable or not. You are not to be arbi¬ 
trary or capricious about it. You are to consider and weigh carefully 
Dr. Gannon’s testimony as to whether the services were reasonably 
worth that amount or not. You are to weigh and consider carefully 
the testimony of the doctors, the experts, who were called to the stand 
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by Dr. Gannon to testify as to what, in their opinion, was a reasonable 
value of the services said to have been rendered by the plaintiff for 
the benefit of this corporation. But, after all is said and done, 

28 you must be and are the judges of what the reasonable value 
of those services is. 

I do not think T can say anything more that would aid you in this 
matter. Take the case. 

Mr. Wahly: If the Court please, before the jury retires, I would 
like to suggest that they be instructed that the burden of proof is on 
the plaintiff, and that as regards expert testimony, I will ask the 
Court to give the instruction, which was given in the ITarrison- 
Crook case against the Baltimore & Ohio, as follows: 

“You are not bound to accept the plaintiff’s own testimony as to 
the value of his services, nor would the mere opinions of other physi¬ 
cians as to what the plaintiff’s sendees were worth preclude you from 
exercising your own judgment and ideas upon the subject.” 

The Court : The Court said that in effect to the jury. On the 
question of the burden of proof, gentlemen, I do not want to have 
to din that into your ears every day. You have heard it a number of 
times already. Of course, the burden of establishing this case is upon 
the plaintiff, and he must satisfy you by a preponderance of the 
testimony. The burden of proof is upon him. 

He must satisfy you that what he says is true. The defendant is 
not required to meet a case unless the plaintiff in the first instance 
has made out what we call a prima facie case. 

Mr. Wahlv: I wish to reserve an exception to so much of the 
charge of the Court as pertains to the statement that where one person 
requests the rendition of medical services for another, the law implies 
an obligation. 

The Court: And promises to pay for them. 

Mr. Wahlv: I did not understand what the Court’s charge 
was. 

29 The Court: If there is any doubt about that, bearing in 
mind what counsel has just said, gentlemen of the jury, if 

you should find from the testimony that this agent, if you should 
find that he was an agent of the corporation, employed the doctor to 
render these services, engaging at the time, on behalf of this cor¬ 
poration, if you so find, to pay for them, then, if you find that he 
did perform them and that Earl Hampton was the agent, then you 
find for the plaintiff in such amount as you may consider his services 
were reasonably worth. 

Mr. Wahlv: I wish to reserve an exception to the statement of the 
Court that the statements of agents taken with other facts are ad¬ 
missible to prove the agency. 

The Court: All right. 

Mr. Wahlv: And to that part of the charge which tells the jury 
that there is testimony tending to prove agency in this case, that there 
is testimony which tends to show a known agency, that there is testi¬ 
mony tending to show the connection of the father with the son who 
is the alleged agent in this connection. I submit that there is not 
any testimony which tends to show those things.” 
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The Court: So far as you submit those execeptions in the form 
you do, undertake to criticise the language of the Court, I shall 
not agree to them in that form, but I think I understand what your 
exceptions will amoimt to. 

Mr. Wahly: All I wish is the substance of them. 

30 After the noting of said exceptions hereinbefore set forth, 
each of which was reserved, allowed and noted by the Court 
before the jury retired to consider its verdict, and the making of the 
same a part of the record, which is also made a part hereof, and be¬ 
cause the matters and things hereinbefore recited are not matters of 
record, and contain the substance of all testimony and proceedings 
in this cause pertinent to the exceptions reserved by and allowed to 
defendant, and in order that defendant may have its case reviewed 
on appeal, said defendant, by its counsel, moves the Court to sign 
and seal this, its Bill of Exceptions, to have the same force and effect 
as if each and every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and thereupon 
the defendant tenders this its bill of exceptions and requests the 
Court to sign and seal the same according to the Statute in such case 
made and provided, which is accordingly done now for then. 

Witness my hand and seal this 12th day of May, A* D. 1916. 

F. L. SIDDONS, Justice, [seal.] 

/ * 

0. K. 

W. J. LAMBERT, 

A ttfy for Pl’t’ff. 

[Endorsed:] At Law% 56821. Gannon vs. Pittsburg Construc¬ 
tion Company. Bill of Exceptions. W. H. Wahly, Attorney at 
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Endorsed on cover: District of Columbia Supreme Court. No. 
2970 Pittsburg Construction Company, a Corporation, appellant, 
vs. James A. Gannon. Court of Appeals, District of Columbia. 
Filed May 19, 1916. Henry W. Hodges, Clerk. 
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No. 2970. 


PITTSBURG CONSTRUCTION COMPANY, A 
CORPORATION, APPELLANT, 

vs. 

JAMES A. GANNON, APPELLEE. 


BRIEF FOR APPELLANT 

Statement of Case. 

This action was brought below by appellee, James A. 
Gannon, against the appellant, Pittsburg Construction 
Company, a corporation, to recover the value of medical 
services, in reducing, a.fracture of the lower leg of one. 
John W. Hoffman, who, at the time of the rendition of 
said service, was employed by appellant as engineer on 
a dinky engine, which was being operated in the construc¬ 
tion of a railroad between Wisconsin Avenue, D. C., 
and Great Falls, Maryland (Rec., pp. 7, 9). 

It appears from the testimony of appellee, that while 
engaged in running said dinky engine, in June, 1913, 
Hoffman, the engineer, jumped or fell from said engine, 
and sustained the injury above referred to (Rec., p. 6); 
that shortly after the accident, T. Earle Hampton, son 
of the president of appellant corporation, and himself 
an employee of said company, chancing to pass the scene 
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of the accident, picked up the injured man, and, accom¬ 
panied by the timekeeper, hurried said Hoffman to the 
Georgetown University Hospital (Rec., p. 11). There 
appellee rendered services to said Hoffman and subse¬ 
quently mailed a bill to appellant corporation for 
said services, which bill was returned to appellee, with a 
letter refusing payment, and stating that the president 
of appellant corporation did not recognize liability for 
fees contracted for, outside his own office, and further 
denying the authority of T. Earle Hampton as his 
agent for such purpose (Rec., pp. 5, (>). 

Whereupon, suit was brought upon said claim, for 
compensation for the services rendered to said Hoffman, 
to which suit appellant interposed two defenses: 

First. That as a matter of fact, neither T. Earle 
Hampton, nor any one else, undertook to bind appellant 
corporation, by an express contract or promise, without 
which there could be no recovery, to pay for the services 
rendered the patient Hoffman by appellee. 

Second. That even had said T. Earle Hampton, or any 
employee holding a position having duties similiar to his, 
undertaken to bind appellant corporation, there could 
be no recovery, for the reason that such employment 
of a surgeon, would be clearly not within the scope of the 
agency. 

In regard to the issue of fact, constituting the first 
defense, the testimony was in conflict, appellee and his 
witnesses testifying that T. E. Hampton did expressly 
employ appellee to attend and treat said Hoffman, and 
expressly, and on behalf of the Pittsburg Construction 
Company, and representing himself as the general 
manager of said company, contracted with appellee 
that his services would be paid for by appellant corpora¬ 
tion (Rec., pp. 4-9), while the testimony introduced on 
behalf of appellant, avers to the contrary (Rec., p. 11). 

Upon the second defense, and bearing in mind that the 
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testimony for appellant expressly negatived any actual 
attemot by Earle Hampton to bind appellant corpora¬ 
tion to compensate appellee for services to Hoffman, 
such of the testimony as bears merely upon said Hamp¬ 
ton’s power and authority to so bind appellant, was to 
the following effect : 

Appellee, in June, 1913, was an assistant on the Dis¬ 
pensary Staff of Georgetown University Hospital, and 
was leaving the hospital on the day in question, when 
he was stopped by the interne, Dr. Townsend, who said 
he had a serious surgical case and he had been asked to 
suggest a surgeon to take the case; appellee accompanied 
interne to emergency room, where he was introduced 
to patient and Hampton, the latter saying “at once,” 
according to witness, that he was the “general manager of 
the Pittsburg Construction Company,” and further 
that the patient was hurt on “our work, and I want you 
to see that he gets every attention, and my company 
will pay the bill.” Prior to this occasion appellee had 
never seen either Hoffman, the patient, or Hampton, of 
appellant corporation. After treating patient during 
part of June and all of July, without attempting to verify 
the statement of Hampton as to his position or authority, 
by communicating with the appellant corporation, ap¬ 
pellee on August 1, 1913, sent said company a bill for 
services, which was returned to him, vrith a letter refus¬ 
ing payment but patient was not discharged until the 
18th day of August, 1913 (Rec., pp. 5, 6). 

Witness testified that at a former trial in Municipal 
Court, the president testified that T. Earle Hampton 
was general manager of the company (Rec., p. 7). 

Frank C. McCormick, a witness called by and on 
behalf of appellee, testified that Hampton told appellee 
that he was the general manager of the appellant cor¬ 
poration (Rec., p. 8). 

James G. Townsend, witness for appellee, testified 
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that he did not know until he learned later from Dr. 
Gannon, that Hampton was representing appellant 
corporation (Rec., p. 9). 

John W. Hoffman, appearing as a witness for ap¬ 
pellee, testified on cross-examination that he did not 
hear Hampton say anything about the Pittsburg Con¬ 
struction Company (Roc., p. 7); and if company was 
mentioned he did not hear it. Responding to questions, 
“Who was in control of that job there? 77 and “Who 
gave orders in reference to the job?" witness answered 
“Earl Hampton” (Ret*., p. 7). When witness left hos¬ 
pital he ashed for his hospital bill and paid it (Rec., p. 8). 

Responding to the question “The Pittsburg Construc¬ 
tion Company made a settlement with you in reference 
to this injury and the hospital bill, did they not?” 
witness answered that the Pittsburg Construction 
Company did not settle with him for the hospital bill, 
he paid that himself, but believes they made a settlement 
with him in reference to the injury which he sustained 
(Rec., pp. 7, 8). When witness was injured he asked 
Earle Hampton to call up witness' doctor and get him 
“to come and straighten it" (the leg; Rec., p. 7). 

Thomas Hampton, president of appellant corporation, 
testified that he had no knowledge that the corporation 
was to be asked to pay appellee for his services, until 
the receipt of bill, which he returned with a letter giving 
his reasons for declining payment as have been hereto¬ 
fore set out (Rec., pp. 9, 10). Witness testified that at 
the time of the accident Earle Hampton was merely a 
foreman or superintendent of said company, the same as 
a number of others employed in work of a similar character 
(Rec.. p. 10). Earle Hampton was not a stockholder in 
said corporation; he received a weekly wage, and his 
duties were to follow instructions of president in regard 
to labor, or work to be done on this particular work. 
There were six or eight foremen at this time, witness 



called them superintendents, whose duties were to boss 
a gang , of which there were several along the road, each 
of which had a superintendent (Rec., p. 10). Witness 
said T. Earle Hampton was not the superintendent of 
the gang to which Hoffman belonged, that Hoffman 
and crew had a separate foreman or superintendent. 
Witness went over the work each day at least once 
and instructed the different men as to their duties for 
the day, how many men to put at this place or the other 
place, to do certain work. Earle Hampton was instructed 
like the rest of them each day what to do (Rec., p. 10). 

On cross-examination witness testified that in June, 
1913, J. Walter Long was secretary and handled the 
money of appellant corporation. Asked if said Earle 
Hampton was superintendent of the company at the 
time of the accident, witness replied, “Mr. Lambert, he 
was not old enough to give that authority to, I had 
older men’’ and replying to the question, “Did you not 
just now say you designated him as superintendent?” 
witness made answer “Of a certain gang that I might 
give him charge of” (Rec., p. 10). Witness repeated that 
the foremen were called superintendents because they 
did not like to be called foremen; could not remember 
testifying in Municipal Court that when witness was not 
there his son was his representative. Witness visited 
Hoffman in hospital about two weeks after accident 
(Rec., p. 10). 

T. Earle Hampton, on behalf of appellant, testified 
that he was leaving the hospital and upon being called 
back, and in response to a question by appellee, stated 
that he was a superintendent for appellant corporation; 
at the time of the accident to Hoffman, witness was “sup¬ 
erintendent of the work” (Rec., pp. 10, 11), and carried 
out instructions given by Thomas Hampton, his father, 
as he received them each day; did not superintend all of 
the men, only portions of them (Rec., p. 11); when the 
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father of witness was not there witness represented him 
in minor or trifling cases; may not have used word 
“minor" in testifying in Municipal Court; witness’ work 
was to follow out father’s instructions; witness was just 
the same as the other superintendents (Rec., p. 11), 
in testifying in Municipal Court, might not have testified 
that he had control of his portion of the job when his 
father was not there, but, of course he meant his por¬ 
tion (Rec., p. 12). Did not say he represented his 
father when he was not around. 


In rebuttal, appellee testified, that Hampton, Sr., 
stated in the Municipal Court that he was the Pitts¬ 
burg Construction Company; that it was organized 
under the laws of Delaware, and when-he was not at 
work out there his son was his representative (Rec., p. 
12 ). 

The court overruled a motion made on behalf of ap¬ 
pellant corporation upon the conclusion of all of the 
testimony, to instruct the jury to return a verdict for 
the corporation, on the law and the evidence, whereupon 
the jury returned a verdict for three hundred fifty 
dollars, upon which verdict a judgment was entered on 
November 4, 1915 (Rec., p. 2), from which judgment 
this appeal is prosecuted. 


Assignment of Errors. 

The court erred: 

1. In admitting, over objection of defendant’s counsel, 
testimony as to alleged statements of T. Earle Hampton, 
concerning his agency and authority to act for defend¬ 
ant (Rec., p. 3). 

2. In permitting a question, which assumes the au¬ 
thority of said Hampton, as aforesaid, to be asked. 

3. In permitting a question as to who was in control or 
authority of the construction work, which question 
called for a conclusion, and not for facts. 
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4. In admitting, over objection of defendant’s counsel, 
testimony that defendant had settled with John W. 
Hoffman for his injuries. 

5. In refusing to allow question as to control of T. E. 
Hampton over the treasury of defendant company. 

6. In submitting the case to the jury. 

7. In refusing to grant the instructions prayed on be 
half of defendant. 

8. In charging the jury that there was testimony 
tending to prove agency, and in commenting upon the 
testimony (Rec., p. 3). 


ARGUMENT. 

1. In considering the several errors, charged as having 
been committed by the court below, the first assignment 
of error will hardly require extended notice, the doctrine 
being too well settled to permit of argument, that until 
there has been some proof of such agency, representa¬ 
tions and statements by the alleged agent are not com¬ 
petent to be introduced in evidence. 

Russell vs. Washington Savings Bank, 23 App’ls 
D. C., 398. 

Mechem on Agency, 2d Edition, 1914, Volume 1, 
Sections 285, 289, 290, 291, 293, 295. 

The representations and statements herein referred 
to, being the testimony of appellee “I was introduced to 
a Mr. Hampton, who said at once that he was the 
general manager for the Pittsburg Construction Com¬ 
pany” (Rec., p. 5) permitted to stand after objection 
and motion by counsel for appellant to strike out the 
same, which motion was overruled and to which ruling 
an exception was allowed and noted by the court. 

And further, witness, Frank C. McCormick, called 
on behalf of appellee, testified that T. E. Hampton 


8 


stated to Dr. Gannon that he (Hampton) was the gen¬ 
eral manager of appellant, to which answer objection 
was duly made and exception asked and allowed by the 
court (Rec., p. 8). 

2. Passing to the second assignment of error, the 
doctrine of law herein violated is the well recognized 
one, that “persons dealing with the agent as such, are 
bound to ascertain the extent of his authority. The 
principal is not bound by appearances which the agent 
alone has given to the authority, without the principal’s 
express or implied consent.” 

Mechem’s Outlines of the Law of Agency, 2d 
Edition, par. 137. 

Law vs. Stokes, 32 N. J. L., 249. 

Walsh vs. Hartford Fire Ins. Co., 73 N. Y., 5. 

Kingsley vs. Fitts, 51 Vt., 414. 

Hanover Nat. B’k, vs. Am., etc., Co., 14S N. Y., 
612. 

Furthermore, the burden of proving agency rests on 
the party alleging it. 

Mechem on Agency, 2d Edition, 1914, Vol. 1, 
section 255. 

Contrary to the doctrines just stated, appellee was 
permitted to testify that upon entering the hospital room 
with interne, latter introduced appellee to the “general 
manager of the Pittsburg Construction Company” 
(Rec., p. 5), to which testimony counsel for appellant 
duly objected, and moved to strike out said answer, 
but was overruled, whereupon he noted and was allowed 
an exception. 

And further, in admitting said answer, the court said 
in substance, that said testimony was admissable with 
the understanding that the same showed that plaintiff 
-was introduced to said Hampton as such general man¬ 
ager, but does not establish agency, in and of itself 
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(Rec., p. 5). To which ruling appellant’s counsel ex¬ 
cepted and said exception was noted by the court. And 
still further was this doctrine disregarded by question 
propounded to appellee, and permitted to be answered 
by witness over the objection and exception of counsel 
for appellant, duly allowed and noted by the court 
as follows: “Did vou have anv conversation with the 

V V 

general manager of the company as to the way in which 
the accident had happened?” to which question appellee 
responded that he had befen told that Hoffman either 
jumped or fell off one of the company’s engines (Rec., 
p. 6) and again, over objection, and exception duly 
allowed and noted, witness Hoffman was permitted to 
testify that Hampton in addressing appellee after tele¬ 
phoning to witness’ physician, “I can not get him. I 
guess you will have to take him in charge and do what is 
necessary” (Rec., p. 7). 

3. Nor does the proposition that questions calling for 
the conclusion of a witness rather than for facts, require 
argument. 

This assignment of error is based on the following 
question, which was permitted to be propounded to 
witness, John W. Hoffman, and answered by him, over 
the objection of counsel for appellant, and upon which 
ruling exception was asked and noted by the court: 
“Who was in control of that job there? Who gave orders 
in reference to the job?” to which witness made answer 
“Earle Hampton” (Rec., p. 7). 

4. In permitting testimony, over objection of defend¬ 
ant’s counsel, that appellant had settled with John W. 
Hoffman for his injuries (Rec., pp. 7, 8) the court erred 
perhaps as grieviously as in any other of his. rulings, the 
doctrine being tersely put in the case of Iverson vs. 
McDonnell, 36 Washington 73, 78 Pac., 202, Wherein 
the court in delivering the opinion said “It is a funda¬ 
mental principle of law, too well established to require 



10 


the citation of authority, that testimony should not be 
introduced in a lawsuit which is not pertinent to the 
issues involved.” 

The case just above cited is referred to and quoted in 
the opinion of Mr. Justice Duell, in the case of Capital 
Construction Company vs. Holtzman, 27 D. C. Appl’s, 
130 with which the court is familiar. 

In what manner could it throw any light upon the 
question of whether Earle Hampton promised on behalf 
of appellant corporation, and had authority so to do, 
that appellee would be paid by appellant; to permit the 
jury to be told that appellant had settled with Hoffman 
for the injury he sustained, but it is impossible to believe 
that such a question and answer could fail to prejudice 
appellant in the minds of the jury. 

Further, it must be accepted as well settled law that 
the fact of paying for hospital care, and settlement with 
a patient, can not inure to benefit of a plaintiff surgeon 
who sues for medical services. His right to recover must 
be founded on contract either express or implied, and is 
in no way connected with any liability to patient. 

Voorhees vs. N. Y. Central and Hudson River 
Railroad Company, 129 App. Div. X. Y., 7S0. 

In which the court said: “The settlement with Robin¬ 
son (injured employee) may have been an admission of 
its liability for his injuries. That however, does not inure 
to plaintiff’s benefit. Citing Davis vs. Forbes, 171 Mass., 
548.” 

In the same class, as the case at bar, are a line of cases 
in which testimony was introduced, in the trial of per¬ 
sonal injury suits, to the effect that defendants were 
indemnified against loss, through insurance or contracts 
to save harmless. 

Wildrick vs. Moore, 66 Hun, 630. 

Fuller Co. vs. Darragh,101 Ill. App., 664. 

Casselmon vs. Dunfee, 172 X. Y., 507. 
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When the absolute immateriality of the testimony of 
Hoffman, as to the settlement made with him for his 
injury, by appellant, is considered, it becomes apparent, 
appellant submits, that such testimony must have been 
offered and insisted upon, over objection of appellant, 
with a view to improperly influencing the minds of the 
jury, and after the ruling of the court, in effect, that such 
testimony was proper to prove the claim of appellee 
for medical services; only a very self-opiniated juryman 
would resist the invitation to charge appellant with all 
expenses incident to such injury which might be claimed, 
the way having been pointed out by the court in placing 
his stamp of approval on such testimony, it only re¬ 
mained for the jury always impressed by suggestions 
made by the court, to blindly follow. 

5. Appellant submits that he should have been per¬ 
mitted to show what, if any, control or authority, T. 
Earle Hampton had over the treasury of appellant; this 
having been the test of the extent of the agency of a 
superintendent of a railway company in Stevenson vs. 
New York & H. R. R. Co., 2 Duer, 341. Said question 
having been asked of Thomas Hampton and being as 
follows: “What, if any, control did he (Earle Hampton) 
have over the treasury of the company?” Refusal to 
permit said question having been excepted to and said 
exception duly noted (Rec., p. 10). 

6. The question of the authority of the agent in this 
case was a question of law to be determined by the court, 
and not one of fact to be considered by a jury. 

Following will be found citations to, and extracts from, 
cases in which it has been held that the employment of 
surgeons and physicians was not within the scope of the 
employment of the agent, and, consequently that the 
principal was not bound, as a matter of law: 

A conductor can not bind a railroad company to pay 
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for services of a surgeon, in attending to an injured 
employee of the company, where no authority is shown. 

St. Louis & K. C. R. Co. vs. Olive, 40 Ill. App., 82. 

A surgeon can not recover from a railroad company 
for services rendered and medicines furnished to an in¬ 
jured employee, at the instance and request of a road- 
master and conductor, there being no evidence of author- 
itv to bind, or of ratification. 

Peninsula R. Co. vs. Gary, 1 Am. St. Rep., 194. 

A physician can not recover from a railroad company 
for services rendered to a party injured in the operation 
of the road, where such physician is employed by the 
station agent and the conductor, the cars having run 
over and fractured a person’s leg, which required amputa¬ 
tion. 

Tucker vs. St. Louis K. C. & N. R. Co., 54 Mo., 
177. 

A superintendent of a railroad company having general 
supervisory control over the whole of the road, directing 
advertisement, supervising the line of road, paying 
money to employees, but not having any authority 
or direction over the treasury, is not presumed to be 
authorized to employ a physican to take charge of a 
child injured by the trains. 

Stephenson vs. New York & H. R. R. Co., 2 
Duer, 341. 

A corporation is not liable to a physician for services 
rendered to an injured employee by a physician em¬ 
ployed by the superintendent of the corporation, 'where 
it is not shown that such superintendent was author¬ 
ized to employ a physician, in case of an emergency. 

Meisenbach vs. Southern Cooperage Co., 45 Mo. 
App., 232. 
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General superintendent of a railway company held not 
to have authority to bind company for funeral expenses. 

Kipp vs. East River Elect. Light Co., 46 N. Y., 
S. R., 397. 

That a general business manager has no definite 
authority to bind corporation for medical services. 

Swazey vs. Union MTg. Co., 42 Conn., 556. 

That a managing agent of a plantation has no authority 
to employ a physician, although the latter was seen on 
the plantation by the owner. 

Malone vs. Robinson (Miss.), Mch. 13, 1893. 

And, to the same effect: 

Sevier vs. Birmingham S. & T. R. R. Co., 92 
Ala., 258. 

St. Louis A. & T. R. Co. vs. Hoover, 53 Ark., 377. 

Cooper vs. N. Y. Cent., & H. R. R. Co., 6 Hun, 
276. 

Louisville, E. & St. L. R. Co. vs. McVay, 98 
Ind., 391. 

In Sevier vs. Birmingham, etc., 92 Ala., 258, above 
cited, Clapton, J., said, “It is also held by the weight, if 
not by the unbroken line of judicial decisions, that such 
general authority can not be inferred from the nature 
and scope of the well understood powers and duties of 
subordinate employees and agents, such as station agents, 
yard masters, road masters, conductors. Am. & Eng. 
Ency. of Law (1st Ed. Vol. 1, page 365; Am. & Eng. Enc. 
of Law (1st Ed.), Vol. 14, p. 918.” 

The court also quoted a part of the decision in Tucker 
vs. St. Louis etc., Ry. Co., 54 Mo., 177, in which case a 
physician was employed by a station agent and con¬ 
ductor, and in which the court said: 

“It is only shown that they were agents of de¬ 
fendant in conducting its railroad business, which 

of itself could certainly give them no authority 
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to employ physicians for the defendant, to 
attend to and treat persons accidentally injured 
on the road.” 

In holding in this case (Sevier vs. Birmingham, etc.) 
that the general superintendent had authority to bind his 
principal for medical services, the court adverted upon 
the hazardous nature of the business of a railroad, which 
is very different from the case at bar where appellant is 
merely the builder of railroads, and further discusses 
possibility of loss of life or irreparable injury to the in¬ 
jured person, which again is very different from the 
present case, concluding with a decision that “The gen¬ 
eral superintendent , having supervision of the general 
management and operation of a road, including the em¬ 
ployment, discharge and control of employees, etc,” 
had implied authority, from the wide scope of his 
agency, to employ surgeons. 

The citation heretofore made in this case, i. e., 31 
Cyc., 1400 and 1401, as will be seen at a glance can have 
no application to a contractor, as they specifically state 
that the doctrine therein set out is “most often 
applied in the case of corporations engaged in the 
hazardous business of operating railroads.” 

In Toledo, Wabash & Western R. Co., vs. Rodrigues, 
47 111., 188, it was held that a general superintendent , 
who was “clothed with large specific and discretionary 
powers ,” under the circumstances of that case, could 
bind the company. 

Citing further, 31 Cyc., 1401, we find— 

“But the implied authority to make such con¬ 
tracts of any one inferior to the superintendent , 
will be strictly limited to emergencies that require 
action before he can be consulted. One having 
general power to employ and discharge men, and 
whose power is coextensive with the business , may 
contract for board and nursing for an injured 
employee.” 


In this case, however, there w T as no emergency re¬ 
quiring immediate action, as the injured man was brought 
from Bradley Lane and Wisconsin Avenue (Rec., p. 9) 
to Georgetown University Hospital, and then time was 
taken to telephone to Dr. Brumbaugh (Rec., p. 9). 

In Cincinnati Railway vs. Davis, 126 Ind., 99, we 
have another instance of a “hazardous business” and 
an urgent emergency, where the court adverted upon 
the possibility of the “patient perishing.” The liability 
of the company was based upon a telegram sent to a 
conductor by the general superintendent of the railroad and 
exhibited to the surgeon at the time of his employment, 
directing the conductor to employ a surgeon. In deciding 
the case the court said, after citing a number of cases: 

“The principle declared by these decisions is 
that an officer of such a high rank as general 
superintendent is presumed to possess authority 
to employ surgeons and nurses ... It was 
enough for the surgeon to know that he w*as em¬ 
ployed by a superior officer of general and exten¬ 
sive authority, etc.” 

In closing this rather extended line of authorities, a 
case in which the facts are almost identical is cited— 
Harris vs. Fitzpatrick, 75 Conn., 72 (Supreme Court of 
Errors of Conn.) 

Fitzpatrick was a railroad contractor, engaged with 
two of his sons in building a railroad near Norwich, 
Conn., one son was his bookkeeper and timekeeper, 
while the other was his superintendent and general 
manager. The duties of the bookkeeper were not in 
question, but it was shown that the superintendent’s 
duties were to “figure on contracts and see that the work 
being done by the father was carried on diligently and in 
proper manner .” 

The two sons employed Harris, a surgeon, to attend 
an injured employee, and upon a trial below the surgeon 
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recovered a judgment against the father, but on appeal, 
Chief Justice Torrance said in part: 

“The jury should have been told that if they 
found the facts with reference to his (superintend¬ 
ent and general manager's) employment in his 
father's service, to be as the defendant claimed, 
that Jeremiah (superintendent and general mana¬ 
ger) had no implied authority from his father to 
employ the plaintiff." 

In this connection it should be borne in mind that the 
test is not what title an agent bears, but the character 
of work he performs. 

“A Division Superintendent or a yardmaster has no 
such power unless it is expressly conferred upon him," 
is a part of the decision in Brown vs. Missouri, etc., R. Co., 
67 Mo., 132, cited by American & English Encyclopaedia 
of Law, 1st Edition, Volume 1, page 365 (notes) in dis¬ 
cussing lack of authority of railroad agents of various 
titles, to employ physicians and surgeons, and citing 
also— 

Marquette vs. Taft, 2S Michigan, 289. 

Union Pac., R. Co. vs. Beatty, 10 Pac. R. (Kans.), 
845; and— 

Nor does authority to employ surgical aid for a pas¬ 
senger, authorize it for an injured employee. 

Shriver vs. Stephens, 12 Pa. St., 258. 

It may be fairly said, that the duties of the agent, 
T. Earle Hampton, were not in dispute, however 
varied the designations may have been, by which the 
various witnesses identified him, for aside from the testi¬ 
mony introduced, as to the cross-examination of Hamp¬ 
ton, Sr., in the Municipal Court and as to which he is 
unable to remember, there is nothing to contradict the 
testimony of Hampton, Sr., and T. Earle Hampton that 
the latter was one of six or eight, gang-bosses, foremen or 
as they were sometimes called (Rec., p. 10) superin¬ 
tendents, and so appellant submits that the doctrine 
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as stated by the textwriter should have guided the 
trial justice, i. e.: 

“And so where the facts are undisputed, and 
only one inference can reasonably be drawn from 
them, the court must determine whether they 
create an agency, and if so with what powers 
and limitations, and this is equally true whether 
it is sought to establish the agency by previous 
authorization or by subsequent ratification.” 

Mechem on Agency, 2d Ed., Vol. 1, par. 

295. 

In footnote 3, to above, among a large number of 
cases cited, we find Harris vs. Fitzpatrick, 75 Conn., 72, 
already set out at some length herein. 

7. Appellant submits that each of the four prayers 
offered on his behalf properly stated the propositions of 
law they purported to set out, but each of said prayers 
for instructions to the jury was refused, to which ruling 
of the court counsel for appellant duly reserved a sepa¬ 
rate exception, which was allowed and noted by the 
court, said prayers being as follows: 

1. The jury are instructed that upon all of the evidence 
thev are to return a verdict for the defendant. 

It is urged on behalf of appellant that if the testimony 
is taken in its most favorable light to appellee, it is not 
sufficient to show authority of the agent of appellant 
to bind the corporation. 

Further, that appellee is estopped to deny the existence 
of appellant as a corporation, by suing appellant as a 
corporation, as well as by the testimony, uncontra- 
dicted, that J. Walter Long was secretary-treasurer, 
and that others were financially interested in appellant 
corporation (Rec., p. 10). 

Furthermore, it can not be contended seriously by 
appellee, that such duties and authority as belonged 
to the president of appellant corporation could automat¬ 
ically shift to his son at any time; it being kept in mind 
that appellant is a duly organized corporation, chart¬ 
ered under the laws of the State of Delaware (Rec., p.. 
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12), or that he could delegate such authority as the cor¬ 
poration gave him, to whomsoever he chose and at his 
pleasure. 

2. The jury are instructed, as matter of law, that unless 
they find from a preponderance of the evidence, that the 
services testified to herein, were performed in pursuance 
of an express contract, made by an agent, who had full 
authority to bind the defendant company, their verdict 
must be for the defendant. 

This instruction is so clearly a correct statement of 
the law of agency as to demand no further discussion. 

3. The jury are instructed, as matter of law, that be¬ 
fore they can return a verdict in favor of the plaintiff, 
they must find from a preponderance of the testimony, 
that Earle Hampton, at the time he is alleged to have 
employed the plaintiff to render the services upon which 
this suit is based, was “a superior officer of general 
and extensive authority,” connected with the defendant 

V / 

company. 

Cincinatti Railway vs. Davis, 12G Ind., 99, which 
decided that an officer of such a high rank as general 
superintendent could bind his company, and further, 
the decision points out “It is enough for the surgeon to 
know that he was employed by a superior officer of 
general and extensive authority, etc./' declaring that to 
be the principle in a number of decisions, to which the 
court referred. 

31 Cyc, 1401, states the rule to be, that “The implied 
authority to make such contracts of any one inferior to 
the superintendent , will be strictly limited to emergencies 
that require action before he can be consulted;” the 
superintendent in that case being a raiload official 
of large discretionary power. 

4. The jury are instructed, as matter of law, that if 
they find from the evidence that Earle Hampton was 
employed bv the Pittsburg Construction Oompny, to 
superintend workmen engaged in building the trolley 
line mentioned in the evidence, under the direction and 
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subject to the instructions of the president of said com¬ 
pany, and that said Earle Hampton had no authority 
to make contracts of any character on behalf of said 
■ company, then the jury must return a verdict for the 
defendant. This instruction is based on the decision 
of the court in Harris vs. Fitzpatrick, 75 Conn., 72. 

8. Coming now to the court’s charge to the jury, to 
which counsel for appellant reserved the exceptions upon 
which the eighth and last assignment of error is based, 
appellant submits that the court did not have the right 
or authority to instruct the jury that there was evidence 
tending to prove the agency of T. Earle Hampton for 
appellant corporation, for the purpose of binding ap¬ 
pellant for the services rendered John W. Hoffman by 
appellee (Rec., p. 14), nor that there was testimony 
tending to show the connection of the father with the 
son, who is the alleged agent in this connection (Rec., 
• p. 14), nor that there was testimony tending to show that 
both father and son visited Hoffman at the Hospital 
(Rec., p. 14), nor that “the declarations of an alleged 
agent of a corporation are entirely proper to be con¬ 
sidered by the jury in connection with other testimony 
that might tend, in the judgment of the jury, to estab¬ 
lish, first, the fact of agency, and the further fact of 
the scope of that agency” (Rec., p. 14), for it will be seen 
that— 

“The authority of an agent, and its nature and 
extent where these questions are directly involved 
can only be established by tracing it to its source 
in some word or act of the alleged principal. The 
agent certainly can not confer authority upon 
himself or make himself agent merely by 
saying that he is one. Evidence of his 
own satements, declarations or admissions, 
made out of court therefore (as distinguished 
from his testimony as a witness), is not ad- 
missable against his principal for the purpose of 
establishing, enlarging or renewing his authority; 
nor can his authority be established by showing 
that he acted as agent, or that he claimed to 
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have the powers which he assumed to exercise. 
His written statements and admissions are as 
objectionable as his oral ones, and his letters, 
telegrams, advertisements and other writings can 
not be used as evidence of his agency. ” 

Mechem on Agency, 2d Ed., Vol. 1, par. 285. 

Further, appellant contends that it was improper for 
the court to comment upon the testimony, and that said 
charge does not give to the jury such guidance as is con¬ 
templated they should receive in order that they may 
intelligently and correctly fit the law to the facts as they 
may find them. The duty and province of both court 
and jury are well stated by Mechem on Agency, 2d Ed., 
Vol. 1, par. 297, as follows: 

‘‘The court, however, in cases of this sort 
should carefully instruct the jury as to their 
function in the matter, and as to the rules of law 
bv which thev are to be guided. That function is 
not to determine whether the jury think it might 
be just or desirable or appropriate or convenient 
that the alleged principal should be held in the 
given case, but to decide whether, according to 
the rules of law, the alleged principal has, in fact, 
by word or conduct authorized the assumed agent 
to perform the act in question ; or has, by conduct 
rationally and logically tending to that end. led 
the other party, who has himself exercised due 
care and caution, reasonablv to believe that such 
authority has been conferred and to act upon 
such belief. 

‘‘What the legal rules are which govern such 
situations should be explained by the court; 
and it is the duty of the jury to apply to the 
facts in the case the rules of law given them by 
the court. It is not for juries to make the law of 
agency 

It is respectfully submitted that the judgment ap¬ 
pealed from should be reversed. 

WILLIAM H. WAHLY, 

Attorney for Appellant. 
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PITTSBURGH CONSTRUCTION COMPANY, A 
CORPORATION, APPELLANT, 

vs. 

JAMES A. GANNON, APPELLEE. 


BRIEF FOR APPELLEE. 


Argument. 

The appellant having pressed for consideration all of 
its assignments of error, we will reply to the contentions 
made as numbered in its brief. 

1 and 2. The testimony asked to be stricken out by the 
motion involved in the first assignment of error is ad¬ 
missible for, at least, two reasons: (1) The statement of 
Earl Hampton, made to the appellee, and in the presence 
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of the witness, Frank C. McCormick, was part of the 
res gestae, being concomitant with and a part of the 
transaction from which the contract of employment 
sprung; and (2), the statement was expressly admitted 
by the court with the understanding that the testimony 
in itself did not establish agency, but merely that the ap¬ 
pellee was introduced to the said Hamilton as general 
manager (R., p. 5). 

The record does not show any objection made to the 
introduction of this testimony on the ground now urged 
by the appellant, namely, that it is not admissible “until 
there has been some proof of such agency” (Br., p. 7), 
but merely on the ground that “it was an attempt to prove 
agency by the declarations of the agent” (R., p. 5). It 
is undeniably within the discretion of the court to admit 
statements of an alleged agent subject to proof of the 
authority of the agent. If such an objection had been 
made, the court could have admitted the evidence upon 
this condition. 

3. This assignment of error is not the subject of re¬ 
view because the record does not show that the appellant 
stated the grounds of his objection, the general objection 
“as incompetent” not meeting the requirements of the 
decisions of this court. Furthermore, to ask a witness, 
“Who gave orders in reference to the job?” is merely 
seeking a fact within the knowledge of the witness and 
does not call for a conclusion. 

4. The testimony of the witness Hoffman (R., pp. 7, 
8) to the effect that the Pittsburgh Construction Co. set¬ 
tled with him for the injury which he sustained is perti¬ 
nent in this case, as it tends to show that the Pittsburgh 
Construction Co. had a vital interest in minimizing and 
reducing the effects of the injuries sustained by Hoffman. 
It has been held that this situation is material in deter¬ 
mining the scope of the authority of the agent ordering 
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or directing that medical attention be rendered an em¬ 
ployee. Evans vs. Marion Min. Co., 100 Mo. App.,. 670. 

5. The exception considered under this head, namely, 
the refusal of the court to permit the appellant to ask the 
witness, Thomas Hampton, if Earl Hampton, his son, 
had any control over the treasury of the company, is 
without merit for the reason that no claim was made by 
the appellee that the said Earl Hampton, did have control 
over the treasury and the negative proof offered would 
shed no light upon the question of the authority of young 
Hampton. It was not, and is not, on this appeal con¬ 
tended that Earl Hampton had any control over the treas¬ 
ury of the company as a result of which he was vested 
with authority to contract for the services rendered by 
the appellee. The exclusion of evidence relating to a con¬ 
ceded point is not error. Washington-Va. R. R. Co. vs. 
Himelright, 42 App. D. C., 532. 

6. It is argued by the appellant that the court erred in 
submitting the question of the authority of the agent, 
Earl Hampton, to the jury. We do not find any excep¬ 
tion to the charge of the; court raising this point. The 
only exceptions taken to the charge of the court are as 
follows: “To so much of the charge of the court as per¬ 
tains to the statement that where one person requests the 
rendition of medical services for another, the law implies 
an obligation;” (this was explained by the court to the 
jury upon noting of the exception;) “to the statement of 
the court that the statements of agents taken with other 
facts are admissible to prove the agency;” “to that part 
of the charge which tells the jury that there is testimony 
tending to prove agency in this case, that there is testi¬ 
mony which tends to show the connection of the father 
with the son who is the alleged agent in this connection” 
(R., p. 16). No exception having been taken, the action 
of the court in submitting the question of agency to the 
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jury, is not now reviewable. In fact the appellant sub¬ 
mitted a prayer which was rejected, the substance of 
which, however, was thereafter covered by the court’s 
charge, which reads: 

“The jury are instructed, as matter of law, that 
unless they find from a preponderance of the evi¬ 
dence, that the services testified to herein, were 
performed in pursuance of an expressed contract, 
made by an agent, who had full authority to hind 
the defendant company, their verdict must be for 
the defendant.” (Prayer No. 2, R., p. 12). 
(Our italics.) 

7. The four prayers offered by the appellant raised sub¬ 
stantially the single question, whether or not any author¬ 
ity was shown to reside in Earl Hampton to bind the ap¬ 
pellant by a contract to render the services for which suit 
was brought. In approaching this subject, certain facts 
must be taken as settled, as the jury’s verdict has dis¬ 
posed of any conflict of testimony bearing upon them. It 
was claimed by the appellee that Earl Hampton was the 
general manager of the appellant. Not only does the tes¬ 
timony show that Hampton so introduced himself to the 
appellees (R., pp. 5, 8), but a letter was received by the 
appellee from the president of the appellant rejecting the 
bill for the reason, among others, that the president “did 
not recognize the general manager as his agent in a deal 
of that kind” (R., p. 6). The testimony was further be¬ 
fore the jury that the president, during the trial of this 
case in the Municipal Court, testified that his son was 
' general manager (R., p. 6), and T. E. Hampton also so 
testified at that time (R., pp. 6, 7). It was claimed by the 
president of the appellant and T. E. Hampton that the 
latter was merely a superintendent of a gang* of work¬ 
men, although the evidence further shows that the presi¬ 
dent and T. E. Hampton were father and son (R., p. 6), 
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were living together, and T. E. Hampton himself testi¬ 
fied that when he was asked by Dr. Gannon as to his ca¬ 
pacity, he said “superintendent” (R., p. 11). On, cross- 
examination, T. E. Hampton also testified that when his 
father was not there, he “represented him in minor or 
trifling cases” (R., p. 11) ; that “in the Municipal Court 
might not have testified that he had control of his portion 
of the job when his father was not there, but, of course, 
meant his portion” (R., p. 12). It further appears that 
Mr. Hampton, Sr., testified in the Municipal Court in 
this case on cross-examination that he was the Pittsburgh 
Construction Co., and it was organized under the laws 
of Delaware, and when he was not at work out there, his 
son was his representative (R., p. 12). 

The question then presented to this court is whether or 
not the son of the president of a company, shown to be 
practically a one man corporation, who, the jury has 
found, was the general manager of the work at the time 
when an employee, John W. Hoffman, was injured, re¬ 
sided with his father, had charge of the work when his 
father was not on the job, and was held out as superin¬ 
tendent, had authority to bind the company for medical 
attention rendered in a case of emergency when Hoffman 
was injured while operating a dinky engine, and perform¬ 
ing work of the company which in its nature was hazard¬ 
ous. 

There are two reasons why we contend that he had 
such authority: (1) Because such authority flows from 
the nature of the duties of a general manager or superin¬ 
tendent of a work of this kind under the emergency 
shown in this case; (2) because the company ratified the 
act of the superintendent. 

While a few cases are cited by the appellant apparently 
denying the right of a superintendent or general manager 
to incur such a bill on behalf of his principal, an examina- 
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tion of appellant’s brief would seem to indicate that most 
of the cases relied upon refer to the acts of subordinate 
officers where no emergency has arisen necessitating im¬ 
mediate attention of the injured party in order to save 
life or limb. 

We refer to the following cases as embodying the hu¬ 
manitarian doctrine and presenting the weight of author¬ 
ity upon the subject. 

Texas Building Co. vs. Albert (Tex.), 123 S. W., 71G. 
The building company had 10 or 12 crews of men work¬ 
ing in different sections of the country in charge of fore¬ 
men, the duties of the latter being to superintend and 
direct the movements of the crews, to employ and| dis¬ 
charge men and pay them off. It was shown, that gen¬ 
erally a foreman had no authority to employ physicians 
or surgeons to attend the sick or injured employees. An 
employee under one of the foremen was injured, and the 
doctor, under the direction of the foreman, at once ad¬ 
ministered to the relief of the injured man. It further 
appeared that Barnes, the foreman, was the highest in 
authority at the place of the accident. In holding that 
Barnes had authority to bind the company for medical 
attention, the court says: 

“It seems to be quite generally held, however, 
that the authorized agent of a railway company, 
in the event of an emergency, such as accident or 
injury to one of its employees while in the line of 
his duty, would have authority to summon a phy¬ 
sician to administer to his necessities, and bind the 
company to pay therefor” (p. 718). 

The court then proceeds to review a number of text 
books which hold that in cases of emergency, even sub¬ 
ordinate employees of a company who happened to be 
persons highest in command at the particular time, may 
render the company liable. 
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In rejecting the distinction between railway companies 
and other corporations, which was attempted to be made 
by appellant herein, the court says: 

“* * * We think, however, that there is no 
sound reason for the distinction that this line of 
cases seeks to enforce as between railways and 
other corporations, and we feel that justice and 
humanity appeal as strongly in favor of the rule 
as announced by Judge Elliott in the one class of 
corporations as in the other, and in this view we 
are supported by Judge Thompson in his Com¬ 
mentaries on the Law of Corporations, Vol. 5, 
Sec. 5440, where he says: ‘An implied power will 
be ascribed to any corporation employing labor to 
incur expenses on account of injuries received by 
its employees in the line of their employment, in 
the absence of any express statutory grant of such 
power. This implication rests upon the most ob¬ 
vious grounds of justice and humanity.” 

This case may be said to be a leading case on the point 
in issue, its length prohibiting further quotations there¬ 
from, except the concluding words of the court, that “out¬ 
side of the doctrine of humanity that we have heretofore 
discussed, we are inclined to the view that our decision in 
this case can also rest upon the implied authority, on the 
part of the foreman, in the absence of the master, to act 
for him and procure the necessary medical aid for the 
injured employee, and the foreman in so doing creates a 
liability against the master for the services of the phy¬ 
sicians, for which they are entitled to recover” (pp. 720, 
721). 

In Sevier vs. Railroad Co., 92 Ala., 258, it was held 
that as a general proposition, a railroad company is under 
no legal obligation to provide surgical attendance for an 
employee, but that in an emergency, the general manager 
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or superintendent has authority to make contracts to pay 
for necessary medical attendance to an injured employee 
which authority is inferred from the scope of his general 
agency and is imported by his title (p. 260). 

In Railway Co. vs. Rodrigues, 47 Ill., 188, the plaintiff 
sued for services as nurse rendered to a brakeman in the 
employ of the railway company at the request of a station 
agent. The station agent communicated the fact of his 
employment to the general superintendent , and thereafter 
the latter checked off the various items of the plaintiff’s 
bill, inquiring whether or not they werd reasonable. It 
was claimed that neither the station agent nor the super¬ 
intendent had any authority to bind the company. After 
holding that the fact that an employee has been disabled 
and rendered helpless in the employment of the company 
is a sufficient consideration to support a promise to pay 
for the nursing necessary to his cure, the court says: 

“Whether the station agent had such power or 
not, the general superintendent was clothed, and 
necessarily must be, with large specific as well as 
discretionary powers. As his title implies he has 
a general superintendence of the business affairs 
of the road, and we deem it but a reasonable in¬ 
ference to conclude that this was within the scope 
of these powers, and when exercised, that the com¬ 
pany must be held liable” (p. 191). 

In Railroad Co. vs. Mahoney, 82 III., 73, the right of a 
superintendent to authorize the employment of a physi¬ 
cian to attend an injured employee seems to be undoubted. 

In Evans vs. Marion Mining Co., 100 Mo. App., 670, 
the court upholds the right of the president and general 
manager of the mining company to procure medical at¬ 
tention for an injured employee. The court assumes that 
the man was injured through the negligence of the de- 
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fendant company and, therefore, the company was in¬ 
terested in seeing that such injuries were not made worse 
by lack of medical attention. 

In Railway Co. vs. Davis, 126 Ind., 99, it is held that 
the general superintendent of the railway company had 
authority to employ surgeons for persons injured by the 
trains of the company and that the surgeon employed is 
not bound to institute an inquiry for the purpose of de¬ 
termining whether the injured man was hurt under such 
circumstances as would render the company liable. The 
court, in the course of its opinion, says: 

“It is quite well settled that a general superin¬ 
tendent has authority to employ surgeons to give 
attention to persons injured by the trains of the 
company he represents” (p. 100). 

In the case of Railroad Co. vs. Reisner, 18 Kan., 458, 
while it is held that a station agent of a railroad company 
is not authorized by virtue of his position as such agent 
to employ a hotel keeper at the expense of the company 
to attend one of its brakemen injured while working for 
the company, yet that a general agent of the company 
could do so. It was contended that the agent employing 
the plaintiff was a station agent and the railroad com¬ 
pany attempted to assume such to be the fact in the argu¬ 
ment on appeal. The testimony, however, disclosed that 
the agent, Hyde, was general agent of the road at Atchi¬ 
son, and the court says: 

“In the case of a general agency, the principal 
holds out the agent to; the public as having un¬ 
limited authority as to all his business” (p. 460). 

In Railway Co. vs. Winterbotham, 52 Kan., 433, it ap¬ 
pears a brakeman of the company had his foot crushed 
and that the brakeman requested that he be treated by the 
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plaintiff; the conductor communicated with the division 
superintendent who directed that the plaintiff treat the 
brakeman. A demurrer to this evidence was overruled 
and the court held that “it is well settled that a general 
or division superintendent has authority to employ phy¬ 
sicians and surgeons to give attention to employees in¬ 
jured in the service of the company he represents” (p. 
438). 

In Railroad Co. vs. Loughridge, 65 Ark., 300, it was 
held that where an employee is injured while in the dis¬ 
charge of his duties at a point distant from the com¬ 
pany's chief offices, and there is urgent necessity for the 
employment of a surgeon to render professional services, 
a conductor, if he is the highest agent of the company on 
the ground, has authority ta bind the company by the 
employment of a surgeon to render the services required 
by the emergency. 

In Railway Co. vs. Humphries, 79 Miss., 761, an em¬ 
ployment of a physician by a trainmaster was held to be 
within the latter’s authority, he being apparently the next 
officer of authority within reach after the accident to one 
of the employees, the case presenting an emergency which 
necessitated prompt treatment. 

In Railroad Co. vs. Davis, 94 Ill. App., 54, it was held 
that a conductor of a wrecking train being the highest in 
authority at the time and place of the injury of one of the 
employees of the company, had the right to employ medi¬ 
cal assistance for the latter. The employee in this case, 
was badly injured and, therefore, an emergency for 
prompt medical aid existed. The court says: 

“* * * The man in supreme authority at the 
time was the conductor of the wrecking crew. 
Although the conductor himself did not call upon 
appellee, he! directed him to be called by another 
man, and appellee performed the service in re- 
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sponse to such call. We think there was clear 
right of recovery and the judgment will therefore 
be affirmed” (p. 55). 

It is claimed by appellant that the business of building 
railroads and operating dinkey engines is not hazardous. 

In Hospital Society vs. New Haven Rendering Co.» 
79 Conn., 581, it was held that the Rendering Co. was en¬ 
gaged in a hazardous business (p. 585). In the absence 
of the officer representing the company in the conduct of 
its business, two of the employees were severely burned, 
and in this emergency some one in the defendant’s office 
undertook to act for the defendant and sought assistance 
from the plaintiff hospital. The right of the Hospital 
Society to recover was affirmed. 

In Taylor vs. Robertson Co., 85 Conn., 504, decided as 
late as June, 1912, affirming its decision in Hospital So¬ 
ciety vs. New Haven Rendering Co., supra, the court 
held that a mill company was liable for medical attention 
rendered a workman under the following circumstances: 
An employee of the company was injured at night and a 
fellow workman summoned the plaintiff to care for the 
boy, the boy being afterwards removed to his home, and 
treated professionally during the following two months. 
A few days after the accident, a bookkeeper of the de¬ 
fendant sought information of the plaintiff in regard to 
the extent of the boy’s injuries in order to make a report 
to an insurance company, and during the interview told 
the plaintiff that the defendant would be responsible for 
the payment for his services. The president of the com¬ 
pany knew of the injuries to the boy and that the plaintiff 
was attending him professionally, and upon different oc¬ 
casions during the period of this attendance, talked with 
the plaintiff about the boy’s condition and prospects of re¬ 
covery. After the services had been rendered, the plaint- 
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iff sent the defendant company a bill and received a reply 
asking for a detailed statement of the attendance rendered 
with a request that the bill be modified “as it looks now 
as though we would be forced to stand the full charge 
ourselves. ,, The letter is signed for the company by the 
bookkeeper who had previously interviewed the plaintiff 
and the record did not disclose that he had any authority 
to act for the corporation in this matter. 

In the case of Rich vs. Edison Electric Co., 18 Calif. 
App., 354, a corporation was held liable for hospital 
charges for attending an injured employee’ at the direc¬ 
tion of the assistant to the company’s president and gen¬ 
eral manager. The court found the rule well established 
“that even subordinate employees of a corporation, who, 
under ordinary circumstances are not empowered to bind 
the corporation by contract, nevertheless possesses power, 
where an urgent necessity exists for immediate employ¬ 
ment by reason of injuries incident to the operations of 
the corporation, to employ medical help to alleviate the 
condition of persons so injured * * *” (p. 357). 

In addition to the foregoing cases, the facts of which 
are analogous to the case at bar, we refer to this court’s 
definition of the authority of agents. 

In McLean vs. Nolan, 44 App. D. C., 1, 5, this court 
quotes from Bronson vs. Chappel, 12 Wallace, 681, as 
follows: 


“Agents are special, general or universal. 
Where written evidence of their appointment is 
not required, it may be implied from circum¬ 
stances. These circumstances are the acts of the 
agent and their recognition or acquiescence by the 
principal. The same considerations fix the cate¬ 
gory of the agency and the limits of the authority 
conferred. Where one, without objection, suf¬ 
fers another to do acts which proceed upon the 
ground of authority from him, or by his conduct 
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adopts and sanctions such acts after they are done, 
he will be bound, although no previous authority 
exists, in all respects as if the requisite power had 
been given in the most formal manner. If he has 
justified the belief of a third party that the person 
assuming to be his agent was authorized to do 
what was done, it is no answer for him to say that 
no authority had been given, or that it did not 
reach so far, and that the third party had acted 
upon a mistaken conclusion. He is estopped to 
take refuge in such a defense. If a loss is to be 
borne, the author of the error must bear it” (pp. 
5,6). 

The employment of the appellee in this case was rati¬ 
fied by the president of the company. The evidence 
shows that the president and his son, the superintendent, 
lived in the same house; that upon receipt of the first bill 
sent to the appellant about August 1st, it was not rejected 
by the appellant as appellee heard nothing from it (R., 
p. 5); that Mr. Hampton visited Hoffman while he was 
at the hospital, and the president himself only testifies that 
“he had no personal knowledge of the accident, or of the 
treatment of said Hoffman.” (Our italics.) (R., p.9.) 
The cross-examination of the president further discloses 
that he was informed that Hoffman was hurt the evening 
of the day on which the accident occurred, by his son, 
who “told witness about taking Hoffman to Georgetown 
Hospital, and that his leg was broken,” and further that 
witness visited Hoffman once about two weeks after the 
accident (R., p. 10). 

In the case of Washington Times Co. vs. Wilder, 12 
App. D. C., 62, 67, this court treats of the subject of rati¬ 
fication generally in the following language: 

“It is a settled principle that no certain form of 
words is essential to a ratification of an act per¬ 
formed by an, agent; in many cases mere acquies- 
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cence or a failure to repudiate the act has been 
held sufficient. 2 Kent’s Com., 616. And a prin¬ 
cipal who neglects promptly to disavow an act of 
his agent, by which the latter has transcended his 
authority, makes the act his own; and the maxim 
which makes ratification equivalent to a precedent 
authority is as much predicable of ratification by 
a corporation as it is of ratification by any other 
principal, and it is equally to be presumed from the 
absence of dissent” (p. 67). 

In the case of Sevier vs. Birmingham, 92 Ala., 258, the 
court says: 

“Unquestionably, the general superintendent 
may ratify the conductor’s unauthorized employ¬ 
ment, and upon notice of the injury and the em¬ 
ployment of the physician, the general superin¬ 
tendent, in order to avoid responsibility, should 
dissent, and notify plaintiff that the company 
would not be responsible. But this duty does not 
arise, and there cannot be no ratification, unless 
the superintendent is informed of the facts and 
circumstances of the employment of the plaintiff” 

(p. 262). 

The jury had every right to find on the evidence as ad¬ 
duced in this case that the president of the appellant was 
informed of the facts and circumstances of the employ¬ 
ment of plaintiff and by his failure to dissent ratified that 
employment. 

In Railroad Co. vs. Stock well, 118 Ind., 98, it was held 
that where a conductor, claiming to act as the agent of the 
railroad company, employed a physician to render pro¬ 
fessional aid to a stranger injured by collision with his 
train, telling the physician that he would leave the in¬ 
jured person in his care for treatment, and for him to 
send his bill to the superintendent of the road, and the 



company was notified of the employment and permitted 
the physician to go on and render services thereunder, the 
company thereby ratified the conductor’s act and was 
liable for services rendered until the patient was con¬ 
valescent. In the course of the opinion, the court says: 

“* * * if the company, having been in¬ 

formed of the accident, the employment of the ap¬ 
pellee by its conductor, claiming to act as its agent, 
and that the appellee was acting under the employ¬ 
ment, did not intend to hold itself responsible for 
the services rendered, it became and was its duty 
to so notify the appellee, and its failure to do so 
was the ratification of the employment as made by 
the conductor.” (Citing cases.) 

In the case of Railroad Co. vs. Mahoney, 82 Ill., 73, it 
appears that a station agent of the railroad company pro¬ 
cured authority from the general superintendent of the 
company by dispatch to have an injured employee treated 
by the plaintiff. As a ratification of the act of the station 
agent by the superintendent, some question being made as 
to the form of proof of the direction of the superinten¬ 
dent to have the employee treated, it was shown that the 
next day after the employee had been injured, the super¬ 
intendent inquired of the station agent how the employee 
was getting along, and the court says that "while he 
seemed to have had information in regard to the character 
of the injury and the treatment by the surgeon, yet no 
objection whatever was interposed or complaint made in 
reference to the act of the station agent concerning the 
matter” (p. 75). 

It further appeared that a few weeks subsequently in 
a conversation with appellee, the superintendent informed 
him that the pay would be all right. 

In Railroad Co. vs. Prince, 50 Ill., 26, it is held that 
slight evidence is necessary to show ratification of the act 


16 


of an agent in employing surgical skill necessary to save 
human life, as in the case of one injured in the service of 
the principal. In that case it appears that the station 
agent employed the surgeon to treat the wounded em¬ 
ployee and reported the case to the general superinten¬ 
dent a few days after the accident and heard no com¬ 
plaint in regard to his action until he afterwards pre¬ 
sented the bills for payment. The court says: 

“If the superintendent desired to save the com¬ 
pany from being held responsible, he should, on 
receiving the report of the case, have dissented 
from the action of the station agent, and directed 
him to apprise the surgeon of such dissent, instead • 
of allowing the latter to continue his services un¬ 
der the belief that he was in the employment of 
the company” (p. 28). 

8. An examination of the court's charge does not show 
that the court told the jury, as stated in brief of appel¬ 
lant, “that there was evidence tending to prove the 
agency of T. Earl Hampton for appellant corporation 
for the purpose of binding appellant for the services 
rendered John W. Hoffman by appellee” (R., p. 19). If 
the court had made this statement, it would have been 
entirely proper as if there had not been any evidence of 
the fact of the agency, the case could not have been sub¬ 
mitted to the jury. But the court only told the jury that 
“there is evidence tending to show that this alleged gen¬ 
eral manager, or alleged superintendent of this corpora¬ 
tion, was the son of its president * * 

It is further complained that the court told the jury 
that there was evidence tending to show other facts in 
the case. It is not denied that such evidence appears in 
the record, and it needs no citation of authority to justify 
the action of a Federal judge in reviewing the evidence 
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in his charge. It is said that it was improper for the court 
to comment upon the testimony, but we do not find any 
comments made by the court 

% 

Under this assignment, it is further argued that the 
court erred in charging the jury that the declarations of 
an alleged agent of a corporation may be considered in 
connection with other testimony that might tend in the 
judgment of the jury to establish the fact of agency and 
the scope of that agency. 

The case of Russell vs. Washington Savings Bank, 23 
App. D. C., 398, referred to by the appellant, is authority 
for that statement of the law. In that case one Ferguson, 
who was a stockholder of the savings bank, one of eigh¬ 
teen directors, and one of four vice-presidents, assumed 
to employ the appellant as counsel for the bank. In a suit 
to recover for services rendered the bank, the latter de¬ 
fended on the ground that Ferguson was without au¬ 
thority. 

In recognizing the well-known principle that statements 
of alleged agents are not proof of his agency, the court 
says: 

“An agent is not incompetent to testify to facts 
showing or tending to show his own agency; but 
until there has been some proof of such agency, 
representations and statements by the alleged 
agent are not competent to be introduced in evi¬ 
dence. 1 Greenl. Ev., Sections 184C, 416 and 
cases there cited; 2 Greenl. Ev., Sec. 63” (p. 406). 

In the citation from Mecham on Agency in appellant’s 
brief (pp. 19, 20), we find only a statement of the gen¬ 
eral rule of evidence that the statements of agents will 
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not be admissible to prove the fact of agency. 

For the reasons hereinbefore given, it is respectfully 
submitted that the trial court did not err in any of the 
particulars pointed out by the appellant and that the 
judgment appealed from should be affirmed. 

Respectfully submitted, 

Wilton J. Lambert, 

Rudolph H. Yeatmqn, 

Attorneys for Appellee . 








